Domestic Building Dispute Resolution Victoria —

the process explained

Due to reforms introduced by the Building Legislation Amendment (Consumer
Protection) Act 2016 (Vic), domestic building disputes must now proceed through
Domestic Building Dispute Resolution Victoria (DBDRYV).

The Chief Dispute Resolution Officer (CDRO) appointed to DBDRYV is responsible for
the management of its services and is supported by Dispute Resolution Officers and in-
house expert assessors.

The objective of DBDRYV is to conciliate and attempt to resolve domestic building
disputes without the need to resort to expensive and time-consuming litigation. The
services are available to parties involved in a residential building dispute - owners,
builders and in some instances, architects and sub-contractors.

This article sets out the process for applying for dispute resolution and attending
conciliation through the DBDRV.

Applying for dispute resolution

Dispute resolution is mandatory. Apart from applications for injunctive relief, a domestic
building dispute must progress through the conciliation process offered by DBDRV
before proceeding to the Victorian Civil and Administrative Tribunal (VCAT) or to Court.

Before applying to DBDRYV the parties to a domestic building dispute should have taken
reasonable steps to resolve the matter. If genuine steps are not taken, applications may
be refused. The aggrieved party should notify the other party in writing, clearly
identifying the issue and providing sufficient time for that party to respond or to carry out
agreed actions. The aggrieved party should also state the intention to refer the matter to
DBDRYV if it remains unresolved.

Applications are made online through the DBDRV website. Applicants will need to
provide their contact details, the other party’s details, the building address and a basic
description of the type of dispute.

A reference number is provided once the application is submitted. There is no fee
charged for dispute resolution services and only in limited cases, will a fee be charged
for a technical assessment.
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Presently, the allocation of a conciliation conference with the DBDRV takes between
three and six months. Accordingly, it is important to refer a disputed matter without
undue delay. Assessment for conciliation

A Dispute Resolution Officer will assess whether the type of dispute is covered by the
service and if it is suitable for conciliation. The officer will speak to the parties involved
and consider the steps taken by the applicant to resolve the dispute before applying for
conciliation.

If the matter is assessed as unsuitable, a Certificate of Conciliation is issued giving
reasons why the dispute is not suitable for conciliation. The parties may then apply to
have the matter determined by VCAT or proceed through other means.

Before the conciliation conference

If the referral proceeds to conciliation, the Dispute Resolution Officer advises the parties
by telephone and the next steps are discussed. It is possible to resolve the matter at
this early stage in which case a record of agreement will be made and the matter
finalised. Otherwise, the matter will proceed to a conciliation conference.

Prior to the conciliation, the parties will need to provide copies of the relevant building
contract, plans and specifications, building permit, architectural and engineering
drawings, inspection reports, variation requests and correspondence between the
parties.

An independent building expert (Assessor) may be retained to assess if building works
are defective and, if so, recommend rectification works and a timeframe within which to
carry out the works. The Assessor may request information or assistance from third
parties at a building site and order invasive or destructive testing of building works in
dispute.

Any contraventions of the Building Act 1993 (Vic) or regulations will be noted and
reported to the Victorian Building Authority.

At the conciliation conference

The conciliation conference is facilitated by the Dispute Resolution Officer and may be
held face-to-face at the offices of DBDRYV, at the building site, by teleconference or
video link. The parties with authority to resolve the dispute must attend. Requests to
have legal representation or a support person attend are considered on a case-by-case
basis.

The Dispute Resolution Officer’s role is to assist the parties in understanding the issues
in dispute and to encourage them to find ways to resolve the matter.
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The outcome of the conciliation may result in an agreement, an adjournment giving the
parties time to obtain further information, the issue of a Dispute Resolution Order (DRO)
or the issue of a Certificate of Conciliation.

If the matter is resolved, the terms agreed are documented in a record of agreement
setting out the outcomes negotiated and the actions that the parties must take to finalise
the matter, such as fixing defective work or making a payment. The agreement, signed
by the parties, provides a timeframe within which the respective obligations must be
carried out.

If the matter remains unresolved a Certificate of Conciliation is issued and the parties
may proceed to apply to have the matter determined by VCAT.

Unless agreed, statements made by the parties during the conciliation are not
admissible as evidence in subsequent VCAT or Court proceedings. Reports provided by
an Assessor are admissible as are written records from the Dispute Resolution Officer
to the parties, and documents disclosed in determining to make a DRO.

Dispute Resolution Orders

If the matter is unresolved or only partially resolved, the CDRO may issue a DRO
against one or more party.

A DRO is a binding order and may require a builder to rectify or complete building works
in accordance with a contract or to pay the reasonable costs for building carried out by a
registered builder (where it would be impractical to allow the defective work to be
rectified by the original builder).

Builders who breach a DRO may face disciplinary action. If the DRO relates to defective
or incomplete work by a builder who failed to attend conciliation, an order to pay for the
Assessor’s report may also be made.

A DRO may require a home owner to pay for building services provided under the
domestic building contract, to deposit funds into a DBDRV trust fund, or refrain from
doing anything that would prevent a builder from complying with a contract or warranty.

A DRO may also conclude that the building work disputed is not defective nor
incomplete.

Domestic building dispute resolution at a glance

1. Consider whether your matter is eligible to be referred to DBDRV — the dispute
must relate to residential building work that is not more than 10 years old, include
an owner as one of the parties, and not have previously been or be subject to
VCAT proceedings.
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2. Make genuine attempts to resolve the dispute with the relevant parties and
ensure you notify the other party of your intention to refer the matter to DBDRYV if
it is not resolved.

3. Apply for conciliation online through the DBDRV website - a Dispute Resolution
Officer will assess the matter and if suitable, arrange the conciliation.

4. Prepare for conciliation - a Dispute Resolution Officer will contact each party,
provide details of the conciliation conference and request copies of
documentation relating to the dispute. An Assessor may be appointed to provide
an expert report.

5. Attend conciliation - if the matter resolves a record of agreement is prepared. If
the matter is not resolved or only partially resolved, then a DRO may issue.
Alternatively, a Certificate of Conciliation is issued and the parties may proceed
through VCAT or other processes.

Conclusion

Domestic building disputes can be complex and, if not resolved quickly, exhaust
considerable time and expense.

If you have a domestic building dispute that is not resolved through DBDRV or you
require advice or representation regarding your dispute an experienced construction
lawyer can assist by identifying the issues and advising on the available options.

Our firm has been involved in a number of domestic building disputes and concluded
settlements and hearings on behalf of builders and owners, including various matters
through the new DBDRYV conciliation process.

If you need more information or if you need assistance or advice on how to proceed
please call us on 03 9387 2424 or email info@rrrlawyers.com.au.



